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and Intercountry Adoption

 

the best interests of the child should 

consensus on who decides what is in a 

child’s best interests or on what basis 

 

 

 

the role of the best interests of children 

in intercountry adoption as a principle 
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The right of the 

her best interests 

consideration 
 

 
 More details on the 

points of this 

in particular in 

 
 

African Child 

intercountry adoption. 
Addis Ababa: The 
African Child Policy 

 
 

 
 Council of Europe 

adoption: 

 

to protect and ensure the healthy 

 

 

 

for the best interests of the child to be the 

Despite clear consensus on the need to uphold 

do not specify any criteria at all on how and by 

of what constitutes the best interests of the 

 

  

 

 

 

 

 

 

 

 

concern that:

ill-equipped to uphold the best 

interests of children

the new frontier for intercountry 

violate children’s best interests on 

encouraged by a shortage of adoptable 

shifting focus of intercountry adoption 

 

disregards children’s rights and that 

does not necessarily serve their best 

interests

of intercountry adoption where the best 

interest of children has evidently not been 

Perceptions of what 
constitutes the best interests 



The Best Interests of the Child in Intercountry Adoption

6

the paramount consideration or where  

on 

 

 

What is it that enables a  

policy, process, decision or practice to be  

 

 

Decisions ostensibly inspired by notions 

 

  

 

based on best interests notions are still 

the now widely discredited institutional care 

 

phase out large residential facilities and  

7 

Analyses of past policies and practices 

8 

 

 Council of Europe 

adoption: Ensuring  
that the best interests  
of the child are  

 
 

 
be said in relation  
to persons with  
disabilities until 

 
 

 
7  
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The notion of best interests 

of internationally accepted 
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9 Australian  

contribution to  
 

adoption policies 

 
 

 National  
Apology for  

 
 

Australian  
 

 
 

 

 
 

 

 
 

 

 
 

 
 

 
 National Apology 

 
 

adoption’ produced by an Australian 
9 which 

led to the national apology for the practice 

of forced adoptions between the late 

  

The Senate report sets out the way in which 

they should be adopted by infertile couples 

best interest of the child were [sic] being 

[sic

in the report as agreeing that adoption 

 

  

 

all of best interests as a basis for future 

rather on the protection of rights:

Our focus will be on protecting the 

 

parental care in both Australia and the USA:

States and of absorption plans in 

indigenous peoples in both countries 

in the nineteenth and twentieth 
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Vanishing Indians: 

indigenous children 
as a weapon of war 
in the United States 

Children 

anthology. New 

 
 

 

 

 
 

 

 
 

 
 

 

Board had the power to secure custody 

and control of any Aboriginal child  

   

their own good:

of charitable associations and with 

 

countries

children were subjected to this practice in 

 

 

 

 

 The 

philanthropic desire to rescue children 

 

 

 

It was the charitable and religious 

 

 

 

parallels between the past practice of 

adoption:
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about their identity and past were 

to appropriate child care or occur 

 

 

of best interests has been retained within 

 

the charitable approach to children’s 

rights on their own behalf depends upon 

 

decisions rely on a best interests approach 

 

 

 

all the other rights contained in the 

reinforced substantially in relation to 

spawned the principle of best interests 

 

 

The way the best interests principle is to  

to ensure the best possible protection 
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best interests needs to be a thorough 

 

This study focuses on the role of best 

assess whether intercountry adoption itself 

best interests principle can be shown to 

 

 

decisions and actions about children 

 

principle of best interests now applies only 

 

responses to build consensus on policy 

whether or not intercountry adoption 

to ensure that a decision based on best 

This study contributes to ongoing debates  

 

proposing ways forward that would  

 

needs to be a thorough and 

The way the best 
interests principle is to be 
approached and used today 

best possible protection 
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the Best Interests Concept in  

 The principle of best interests applies 

 

 

and procedures on intercountry adoption 
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 The nine core 

International 

against Torture 

the Protection of 

with Disabilities 

and International 

the Protection 
of All Persons 

Disappearance 

references to it in international law are not 

 

except where the interest of juvenile 

persons otherwise requires or the 

that the interest of the children is the 

primordial consideration

and responsibilities with regard to 

the interests of the children shall  

be paramount

the best 

interests of the child shall be a primary  

consideration

a group that has been particularly 

which are seen as running counter to the 

regarded as recipients of charity or objects 

of others’ decisions instead of holders of 

regardless 

of arguments of their ‘best interests’”  
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study on the issue 

of the United 

 
 

 

 
 

 
 

right of the child 
to protection 

other cruel or 

 
 

 

on the rights of the 

psychosocial disabilities when in their ‘best 

interests’

 

other State authorities to justify racist 

defend their own interests in custody 

 

perception of best interests:

interpretation of a child’s best interests 

 

   

that best interests continue to be used in 

 

 to ensure the proper 

use of a precise best interests concept in the 

 

 

 

international law

respect through the procedures it puts 

 

the best interests of the child principle in 
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Conference on 

the Protection of 

of Intercountry 
 

 
 

 
 

Conference on  
 

 

 
 

 

 
and Measures for  
the Protection of 

 
 

 

 

authorities of the  
State of origin  

 
that an intercountry 
adoption is in the  
child’s best 

 
 

 

International Child 
 

 
 

 
 

 
on the International 

ensure that intercountry adoptions 

child and with respect for his or her 

in the best interests of the child and with 

 

Protection of Children

country where the child is physically present 

to 

assess the best interests

  

treaty’s basic principle that abducted children 

to return a child if:

or otherwise place the child in an 

contains no reference to decisions being 

of the Child

It is particularly challenging to respond 

appropriately to the best interests of the 

precedent or jurisprudence based on the 

law as a function of the best interests of a 

 

how the concept was incorporated into  
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included two principles dealing with the 

best interests of the child:

the best interests of the child shall be 

the paramount consideration

• Principle 7: The best interests of the 

child shall be the guiding principle 

of those responsible for his education 

the scope of the best interests of the child as 

reinforced and widened the scope of the 

best interests concept and its potential 

and in particular by courts of law and 

the best 

interest [sic] of the child shall be the 

paramount consideration

noteworthy:

 • Those responsible for protecting 

and   ensuring the best interests of

one hand and the parents on the 

such a sweeping application of best interests 
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As a result of another suggestion by the 

best interests of the child was no longer to be 

again until the last stages of the drafting 

to the concept of best interests in the future 

decided that the best interests of the child 

the concept of the best interests of the child 

the 

course of action foreseen under the treaty:  

 

in decisions about a child’s adoption in  

This singular recourse to best interests as 

established right:

• denying contact between the child 

 

present during judicial proceedings 

 

of the best interests of the child in  

 The United 

préparatoires’. 

The concept of the best 
interests of the child applies 

children but also to children 
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concept of best interests would be interpreted 

best interests included all aspects of a 

 

 

 

 

 

the best interests of the child principle  

 

 

 

 

for the principle’s broad application 

interpretation of child rights and the role 

  

applied in respecting the best interests 

criterion itself and the precise responsibilities 

 

that: 

The best interest approach depends  

resulting decisions with the substance of 

the best interests principle itself are clearly 

that best interests should be one of the 

addressed by states parties in their initial 

 
 

The Best 

Literal analysis, 

  
Sion: Institut 
International des 

 
 

directions: The best 
interests of the child 

of appreciation 
Child 

protection,  
 

the Child: Towards 
a reconciliation of 

rights
UNICEF Innocenti 

 
 

 
 

 
 

 

J.W.B. 
and S.M.B. (Marion’s 
Case)
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 No other treaty 

dangers are singularly acute when 

the best interests of the child are to be the 

stresses that the role of best interests as a 

own approach:

 

is no hierarchy of rights in the 

 

best interests should be to ensure the 

are contrary to the rights enshrined 

 

Principle designation of the best interests 

of the child still generates a perception 

 As a 

If the best interests of the child are to play 

intercountry adoption and certain other 

with 

interpretation and application cannot 

and those in all other binding international 

The best interests of the child can be  

 

 

 

 
 

Conference on 

Declaration and 

 
 

 
 

 
 

adoption of 

justify derogation 

designed to protect 
the rights of the 
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so in relation to child protection 

interests of the child and a child’s right 
to be heard 

interdependence of decisions based on best 

interests with other rights is illustrated by 

 

 

of the child and the right of the child to be 

heard in dealings with courts of law and 

of the child or children and their 

 

 

 
 

 
 

 
 

 
 

 

Rights and 
childhood,  

 
 

 

interests of the 
child and the 
child’s wishes: The 

International 

Policy and the 

 
in a best interests 
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and feelings should be balanced in best 

it should be assessed on the basis of a 

hearing the child’s opinion and balancing 

choose if they were older and capable 

that we should consider children’s current 

has to consider that the capacities of 

also consider the possible scenarios of 

continuity and stability of the child’s 

fully understand what is happening to 

principle that the child’s opinion should 

decisions” on best interests cannot apply in 

of young children to 
participate in decisions 

 
 

 

wishes and feelings 
clash with their 

International Journal  

 
 

best interests and 

International Journal  

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 United Nations 
 

Adoption,  
Trends and Policies, 
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process that will be the foundation of an 

 

status of the best interests of the child 

in relation to adoption

 

 

best interests of the child had been  

 

 the 

 

best interests of the child who is the 

to growing concerns about how and why 

of 

 

 That 

 

Calls throughout the decade for the 

 
 

 
 

 
 

 Council of 

organisations 

Europe of children 

 
 

 
 

 
 

on the suppression 

persons and the 

the prostitution of 
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the Sale of Children resulted in such 

 

  

 

the pipeline for eight years: the Declaration 

 

 

 Of special note here is the  

the best interests of the child in relation 

  

intercountry adoption” was necessary 

 

in order to ensure that [legally 

are not in the interest of the child

how can children be protected 

 

happened in deciding on the lengthy title 

 

 

 

concern was the protection of children’s 

shall ensure that the best interests 

 

 

 

of consensus: adoption can only be 

practice and only if it is in accordance 

with all of the other rights of the child 

 
 

 United Nations  
 

Principles relating to  
the Protection and  

 
with Special  

 
Adoption Nationally  

 
 

 
 

 
 

 
on social and legal  
principles relating  
to adoption and  

 
children nationally  

 
 

 
 

 
 

 
 United Nations  

 

 
to the Protection and 

 
 

 
 
 

on protection of 

operation in respect 
of intercountry 

 
 

 
 

 
 

concerning the  
preparation of a new 

 
international  

 
protection of children  
in respect of  

 
 

 
 

 
 

 

Adoption can only be 

only if it is in accordance 
with all of the other rights 



23

principle to children as a group 

of the principle has often focused on 

original reference to the best interests of  

clearly grounded in the best interests 

consideration” to the best interests of 

Ensuring that the best interests of  

in all actions concerning children  

 

 

 

has established a principle that would 

standpoint:

group or constituency. All law and 

 

 

 

 

The principle of the best interests of 

apply the principle by considering 

and actions on children’s rights 

guarantee the rights of indigenous 

considering collective cultural rights 

in conjunction with the determination 

of the best interests of the child.

Measures of 

 
 

 
 

 
of the Child  

 

child rights in  
early childhood 

 
 

children and 
their rights under 
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the notion of best interests is nowhere 

jurisprudence or precedent on the 

interpretation of the concept in general or 

The reasons for the inclusion of the best 

 

and procedures related to intercountry 

 

The best interests of the 

 



 

with few international safeguards in 

  

been so  rapid and often uncontrolled 

pressed to ensure that the best interests 

of the children concerned are being 

 

to protect children’s best interests and 

that are not bound by the standards set 

 
of Intercountry Adoption

25
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protection of 
children with regard 
to intercountry 

 
 

in International 

Social Sciences. New 
 

 
77

 
 
78 Council of Europe 

Strasbourg: 

 
 
79

 

of intercountry adoption

 

77

the Netherlands and Sweden enacted laws 

78

 

 

best interests of the child

 

 

 

 
79

 

Ad hoc procedures were put in place in the 
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Conference  

 

 

 
 

 
 

 
 Council of 

European 

the Adoption of 

 

 

international standards 

raised by intercountry adoption in the 

 This treaty stipulated 

adoption unless it will be in the interest of 

 

In addition to these single references to the 

best interests of the child and a listing of basic 

procedures to be followed in the adoption 

 

country adoptions and the help of social 

be entrusted to a person or body 

recognised for that purpose by law 

 

 

agencies to which those who wish to 

adopt a child or to cause a child to be 

 

 

aspects of adoption shall be included 

financial considerations in adoption 

that: 

be able to deal with the ways in which 

Both were too restricted in scope and both 

 
of intercountry adoption 
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 See report on 

 
 

 Public  

 
of International 

 
 

 

on the ethics of how intercountry adoption 

According to the US Agency for International  

the children was accelerated due to the 

the criteria for intercountry adoption 

stage of processing when the decision 

whether these actions had been in 

the best interest of the children and 

children were technically orphans 
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 Defence 
for Children 
International 

the adoption jungle 
a thing of the 

International 
Children’s Rights 
Monitor  

 
 

UNICEF Guidance 
Note on Intercountry 
Adoption in the 
CEE/CIS Region. 

Central and Eastern 
Europe and the 

ensure respect for the best interests and 

at least half of all intercountry adoptions 

the Central and Eastern European region 

of applications on the scale of that seen in 

 The best 

special note: 

country adoption worldwide that 

stricter procedures on the adoption 
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87 Based on statistics 
published by the 
Central Authorities 
of the countries 

 
 
88 African Child 

destination country for about half 

of all intercountry adoptions in the 

 

 

 

 

 

African nations whose children had  

 

Thus adoption of African children to 

87  

African countries whose children 

88 As was the case for 

Central and Eastern Europe in the 

to ensure that the best interests of the 

care for children with characteristics 

 

thrusts of international standards 

The international standards in force today 

to the confusion by listing adoption under 

If the best interests of the 
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89

Care of Children: 

 

to 

Care of Children clearly state that adoption 

89 

   

way in which references to adoption are 

shall in accordance with their national laws 

inter alia

This double insistence on what is possible 

inter alia

the restriction on the application of Article 

 

as a response to the situation of states 

and for any reason that is consistent with 

safeguarding children’s best interests and 

 

 

 

 

signals both that intercountry adoption is 

to be seen only as a potential response to 

around whether or not the best interests of 

the best interests of the child and with 

the best interests of the child in relation 

standpoints:

• the subsidiarity of intercountry 

 

 

• intercountry adoption procedures 

 

• the best interests of the child in 

intercountry adoption to suitable 

intercountry adoption can only be 

are unable to care for the child and where 
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Conference on 
International 

Intercountry 
Adoption 

to Good Practice, 
Guide No. 1. Bristol: 

 
 

 UN Secretariat 

 

 

child cannot be placed in a foster or  

decide that intercountry adoption corresponds 

The principle of subsidiarity should 

be interpreted in the light of the 

principle of the best interests of the 

but not if the carers are wrongly 

 

children waiting in institutions when 

general rule in the best interests of  

 

 

 

 

and that the best interests of the child 

intercountry adoption as subsidiary to such 

 

 

direction and guidance” to children in 

to situations where children are without 
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spirit 

 

 

would be inconsistencies in trying to apply 

 

underlined the fact that there can be no 

all children not in the care of their parents 

 The 

Behind those concerns was the 

that the best interests of the child will be 

contend that intercountry adoption should 

clear that children’s psychological need for 

for the purposes and intent of article 

 

97

discussion on this 
point in Cantwell and  

on the United Nations 

  

 
 

 

 
 

 
 

 
 

 
 

adoption: Thoughts 

 
 

 
 

-

Child.
United Nations Chil

 
 
97  
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This is not always the approach that 

be shown to be consistent with the rights 

and best interests of the children” is 
98

99    

according to their capacity to respond 

role to be played by residential care when 

 

Much of the debate around suitability has 

This issue has been clouded by the reference 

Union and allied states during the drafting 

Children do help to clarify the distinction 

98

 
 
99

Children’.
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an intercountry adoption goes ahead in the 

adoption

whether or not adoption abroad could 

they choose to do so any such adoption 

 

 

 

foreigners who are habitually resident in 

 

 

The case of Romania

 

 
 

 

 
 

 
 According 

to the Adoption 

the country who 

or eligible” for 
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enacted a new law on  

 
 

 
categories of potential 
adopters to include  

 
 

spouse of the child’s  

 
 

who are habitually  
 

 
 

 

 
 

 See UN Treaty  
 

 

 
 
 

 

 
 

 
 

 

not safeguard the rights of its children who 

intercountry adoptions and banned the 

 

new adoption laws and guarantees 

sic] as a 

 

 

In Argentina, applicants to adopt a child 

 

the Child and declares that those 

in areas within its jurisdiction 

 

reference to it in Argentina’s state party 

protection of children in order to 

  

 

In the light of the long waiting lists 

the State party to establish a strong 

the Optional Protocol on the sale of 

that respects the best interests of the 

child 

not guarantee that the best interests of the 

In Paraguay, the current Paraguayan law 
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 United Nations 

Social Council 

on the sale of 

prostitution and 
child pornography’ 

 
 

 
 

 
 

 

of restricting international adoption 

 

who noted in relation to Paraguay: 

 

In Tajikistan

 

support for this stance:

restrictions to intercountry adoptions 

on adoption to ensure that it includes 

the principle of the best interests of 

the child

 

children and cooperation on intercountry  

 

 

 

 

ensure the best interests of the child 

to be adopted   

It will be interesting to see how the 

 If the 

current tendency of greater restrictions 

 

period to secure conditions under which 

safeguards in place to protect children’s 
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 UNICEF 
 

 
 Joint Council on 

International  
Children’s 

True Character of 

countries in Central and Eastern Europe 

 

running counter to the rights and best 

stated:

The history of suspensions clearly 

functional intercountry adoption 

process is not the true goal of those 

countries where the chosen route 

intercountry adoption as an option for 

intercountry adoption is not in the 

best interest of children and only 

replaces one abuse with abuse of 

The eight countries cited by JCICS as 

 

decision to suspend intercountry adoptions 

 

if the best interests of the child are to be 

conditions were good enough to lift the 

to protect the best interests of children 

situation of children already going through 

Moratoria declared by countries of origin 

• 

the basis of the country of origin’s 

spontaneous concerns or at the 
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• 

intercountry adoption while protecting 

 There 

• 

 Carrying 

while continuing to process new 

it could put in place the necessary 

infrastructure to protect the best 

  enabling it to accede to the 

• 

the country.

Arche de Noé episode 

•  

 

• 

intercountry adoption.

wishing to adopt a child under the age 

parents wanting to adopt children” 

 

The ICAB indicated that it would lift 

Suspensions by countries of origin 

  

countries of origin whose intercountry 

acceptable standards for safeguarding the 

International 

on protection 
of children and 

in respect of 
intercountry 
adoption: 
Conclusions and 

 
 

 
 

for Security and 
Cooperation in 
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in a way that protected the best interests 

identifying orphanages in which Australia 

adoption agencies operating in Ethiopia 

 

referral of children to intercountry adoption 

States was practically the only country 

the adoption of any children declared as 

 

best interests of the child are to be the 

 

suspending adoptions lies in the need to 

that constitute or result in procedures or  

acting in isolation that infringe the law  
 Australian 

Intercountry  
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agencies with an interest in intercountry 

adoption

following through the initial decision has 

should proceed and how this should be 

 

can be said to be in the intercountry 

adoption process at one stage or other 

unethical practices that led to their being 

before adoptions are suspended:
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 Council of  
 

 

 

 
 

 

 
 

 

 
 

 Australian  
Intercountry 

 
 

and the responsibilities and processes 

inputs should be published and their  

that bonding between the child and 

 

between the country of origin and the 

countries

 

account for a gradually declining yet still 

substantial proportion of the annual total 

elsewhere: 78 per cent of adoptions 

countries is now less than half of total 

 

of the best interests of the child in adoptions 
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countries practising 
intercountry adoption  

 

 
 

 Australian 
Intercountry Adoption 

International Adoption 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 Defence for 

International Social 

into independent 
intercountry 

 
 

on International 

report of the Special 

practical operation 

Intercountry Adoption 
 
 

 

Ethiopia: Shifts in 
intercountry adoption 

sales and other 

unpublished report 

 

 In Nigeria and Uganda there 

 None of  

 

 

of children had indeed been widely and 

standards and procedures designed to 

protect the rights and best interests of 

children could be endangered by an 

adopters act without the support and 

had been shown so clearly to be far higher 

 the drafters set out to 

unacceptability of such adoptions as part 

Adoptions which are arranged 

directly between birth parents 

 

agencies or other third parties that are 
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are set out in the discussion on bilateral 

than those carried out according to the 

 

 

 

 

cases of disruptions and dissolutions 

 

 

 

One concern is that concluding such 

 

 The report of the 

  

country of origin and would not therefore 

ensure the appropriate safeguards foreseen 

 

 

on Intercountry 

 
 

 
 

 
 

 
 
 

 

for Intercountry 

International Journal 

 
 

 
 

 
 

Conclusions of the 

on the Practical 
Operation of the 

 
 

Protection of 

of Intercountry 
 

 
 Swedish Ministry 
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addressed in any of the bilateral 

 

 

prepared to accept far lower standards 

 if the best interests of 

 

 

 

 

 

with countries that do not share this 

fragile respect for the best interests of the 

 

 

to either of these treaties are bound to 

 International 

 
 

 
 

 
 

 
 

 
 

For an ethical 
responsibility of 

in intercountry 

International 
 

 

interrupted: 
International 
adoption in 

Canadian policy 

CERIS 
Working Paper, No. 
46. Toronto: Joint 



The Best Interests of the Child in Intercountry Adoption

46

 

 

 

 

 

 

 

 

The dangers associated with such situations 

transferred to orphanages or adopted 

orphaned in a natural disaster is 

 

children whose adoption had already been 

prostitution and  
child pornography’ 

 
 

 
 

 
 

Conference on  
 

 
 

that international standards 
on child protection are 
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 Najat 

 

 

order was unwarranted … 

out with scant regard for established 

that would last only until the situation 

 

 

edition of the annual World Disasters Report 

to protect and assist in the place 

will protect children’s rights and 

adoptions’ translated in practice into  

 

 

 

 

 

 

 

 

 

 

processes stipulated as indispensable 

 

obligation to respect that treaty in their 

 For an  
 

of intercountry 

International Social 

intercountry  
adoptions in the 

 
natural disaster … 

 
 

 
 

 International 

Crescent Societies 

adoptions”: Forced 

in World Disasters 
Report 2012. 

 
 

 

 
 

 International 

Crescent Societies 
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apply the standards and safeguards of 

 

 

concerned decided to ignore this 

had the country of origin also been a state 

 

the procedures laid down by that treaty  

to protect the best interests of the child  

 

 

 

World Disasters Report 2012 

 

 

 

country adoption: the absolute necessity 

 

 

 

 

 

 

 

ensuring best possible protection and 

Conference 

and conclusions 
of the Special 

on the practical 
operation of the 

on protection of 

operation in respect 
of intercountry 

 
 

 International 

Crescent Societies 

The following chapter proposes both the  

 

 

 

that the best interests 

concept that it is easily 



  

account to ensure that national policies 

on intercountry adoption correspond to 

to which they do needs to be open to 

 Many considerations also need to be 

 

 

 Once it is established that the 

intercountry adoption of a child should 

 
Interests in Intercountry Adoption

49
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The considerations set out in the preceding 

about both the concept and the resulting 

which the respect for best interests in 

response to that concern by proposing a 

national policies on intercountry adoption 

that intercountry adoption is indeed in a 

ongoing protection of that child’s best 

interests at each stage of the intercountry 

on intercountry adoption

States’ policies on the intercountry adoption 

consideration of the best interests of the 

Because the best interests of the child are 

where adoption cannot be countenanced 

are decisions to ban or restrict intercountry 

political posturing than in considerations 

should not be depleted through adoption 

that adoptable Indian children should 

country’s understandable reluctance to be 

adopted abroad 

recorded at Federal 

if the United States 
is itself applying 

principle’ in a 

countries’ to 
all intents and 
purposes ban  
the intercountry 
adoption of their 

 
 

 
 

 

of the child’s 

and intercountry 

International Journal 
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 and that despite 

current trend of resorting to intercountry 

absolute priority to enabling all children 

 

is carried out and the end results for the 

intercountry adoption resulting in 

 

are being procured for adoption abroad  

instances there are both internal and 

 In the 

  

 

protection foundations were set up to 

 African Child 

of the Fifth 
International Policy 
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